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Built on a scaffolding first established in 1952 and
buttressed in 1965, the U.S. legal immigration sys-
tem saw its last major updates more than three
decades ago in 1990. In the intervening years, its
criteria for selecting immigrants through various
streams have proven to be misaligned with the key
factors shaping migration to the country and with
the national interest.

The consequences of this failure to update immi-
gration laws based on current realities have been
enormous for the country and for its economy. It is
the principal cause of the present population of 11
million unauthorized immigrants in United States
and of the mounting backlog in legal immigration
streams—the two hallmarks of what is commonly
called a broken immigration system. Of the 11 mil-
lion unauthorized immigrants, 8.7 million entered
during the 1990s and early 2000s, mostly because
of an absence of legal pathways for migration.
Currently, more than 1 million people with willing
U.S. employer sponsors are waiting in line—mostly
inside the United States—for years or even decades
for a green-card slot to open up for them.? Mean-
while, the U.S. population continues to age, with
dark predictions for the future ratio of workers to
retirees, the solvency of the Social Security system,

and the growth of the U.S. labor force and economy.

It is therefore not surprising that the centerpiece
of President Joe Biden's immigration reform bill,

MAY 2021

introduced in Congress in February 2021, is a path
to legal status for the unauthorized immigrant pop-
ulation.? The measure also proposes substantial
increases to annual immigration levels. But it does
not fundamentally change the structure of the legal
immigration system and the manner in which most
immigrants are selected for admission, which is nec-
essary not only to make sure that the experience of
the past is not repeated, but to build a structure for
future needs of the country.

The United States is badly in need of an update

to its legal immigration system, whose employ-
ment-based and family-based capped visa catego-
ries remain unchanged since 1990, so that the coun-
try can again embrace legal, orderly immigration as
a source of economic and social strength. Such re-
forms should embrace the benefits of legal immigra-
tion to the U.S. economy and labor force, the mitiga-
tion of the negative effects of an aging population,
and the promotion of American values of diversity
and family unity. And any future policy for selecting
immigrants should have built-in flexibility so that
employment-based immigration levels adjust to
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periods of lower or higher need, depending on the
state of the economy and the labor market.

The sections that follow sketch the broad contours
of some of the most needed reforms in the legal im-
migration system, with a particular focus on adjust-
ments to employment-based and family-sponsored
immigration. It is a road map for ongoing work by
the Migration Policy Institute (MPI) laying out more
detailed proposals for reshaping the various legal
immigration streams (see Box 1).

BOX 1
About the Rethinking U.S. Immigration Policy

Project

This road map is part of a multiyear Migration
Policy Institute (MPI) project, Rethinking U.S. Im-
migration Policy. At a time when U.S. immigration
realities are changing rapidly, this initiative aims to
generate a big-picture, evidence-driven vision of
the role immigration can and should play in Amer-
ica’s future. It will provide research, analysis, and
policy ideas and proposals—both administrative
and legislative—that reflect these new realities
and needs for immigration to better align with U.S.
national interests.

To learn more about the project and read other re-
ports and policy briefs generated by the Rethink-
ing U.S. Immigration Policy initiative, see
bit.ly/Rethinkinglmmigration.

1 Economicand
Demographic Realities

Immigration policy should fundamentally be tai-
lored to serve U.S. national interests. As such, it
should reflect factors inside the United States that
create a need for immigrant workers and position
the country well to benefit from immigration. The
age structure of the U.S. population and shifts in the
U.S. economy are two such factors, both of which

clearly establish sustained immigration as an asset
that benefits the country and the economy.

A. An Aging Population

The U.S. population is aging, setting the United
States on a course toward the fiscal, economic, and
social challenges that Japan and some European
countries have been facing for some time. Due to
the aging of the baby boom generation and declin-
ing fertility rates, the number of U.S. residents past
retirement age (over age 65) grew by more than
one-third between 2010 and 2020, while the num-
ber of children under age 18 declined and the work-
ing-age population held steady. As these trends con-
tinue, the U.S. Census Bureau projects that by 2034,
the country will have more seniors than children.?
And by 2040, one in five U.S. residents is projected to
be age 65 or older.®

On the fiscal front, without any changes to current
policy, the U.S. Social Security system is set to de-
plete its reserves by 2035 as increasing numbers of
retirees draw their benefits.® The burden of funding
Social Security and health benefits for retirees—
both Medicare and Medicaid—will be spread across
a smaller number of active workers. Increasing taxes
too much to cover these costs could discourage
people from joining the labor market, while cutting
other government spending to offset them could
harm future economic vitality if such cuts affect key
social programs and investments in children or basic
infrastructure that supports economic activity.

Population aging also create strong demand for
health-care workers and caregivers. If such workers
are in short supply, U.S. workers may opt out of the
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workforce to care for aging relatives themselves, fur-
ther lowering the available labor pool. Because im-
migrants tend to come to the United States in their
prime working years, a steady flow of immigrants
can greatly help, but not solve, all of these problems
by supporting the growth of the U.S. workforce, fill-
ing specific labor market gaps, and helping to main-
tain a higher worker-to-retiree ratio as the country
finds its way through the retirement years of the
baby boom generation.’

B.  Changing Labor Market
Demand and U.S. Workers’
Skills

Over the past 30 years, the U.S. economy has seen

a fundamental restructuring, with large declines in
employment in the manufacturing sector and major
increases in the service sector. These shifts have, in
turn, greatly affected the sets of skills in demand in
the labor market. The number of workers employed
in manufacturing jobs fell by 5 million between Jan-
uary 1990 and January 2020, while the number of
workers in health care and social services (hospitals
and clinics, nursing homes, community services,
and daycares) grew by 11.5 million, and the number
working in leisure and hospitality (arts, entertain-
ment, recreation, hotels, restaurants, and bars) grew
by 7.5 million.t Of course, employment across indus-
tries fell sharply during the recession brought on by
the COVID-19 pandemic and associated lockdown
and social-distancing measures, particularly in the
leisure and hospitality industry. But as vaccination
efforts have picked up speed and the economy has
begun to reopen, labor demand in service-based in-
dustries has rebounded.

In its latest projections of future employment
growth, calculated before the pandemic began,

the U.S. Bureau of Labor Statistics (BLS) projected
that the largest job growth over the coming decade
would occur in jobs in the health-care and social ser-

vices, professional and business services (profession-
al services, management, and administrative sup-
port), and leisure and hospitality industries.® Many of
the occupations projected to grow the most require
no more than a high school diploma or short on-the-
job training. They include home-health and person-
al-care aides, fast-food workers, cooks, laborers and
movers, landscaping workers, janitors, waitstaff, and
construction workers.

Even as these types of lower-skill jobs grow, the ed-
ucational attainment of American workers is rising.
In 1970, slightly more than half of U.S. residents ages
25 and older had a high school diploma. By 2019,
that share had risen to 90 percent.’ Over the same
period, the share of U.S. adults with four years or
more of college education rose from 11 percent to
39 percent.” Therefore, there are fewer and fewer
U.S.-born workers looking for jobs with low skill
requirements, even as the economy is, current re-
cession aside, generating growing numbers of such
jobs.

Meanwhile, on the other end of the occupational
spectrum, demand for skilled workers has been out-
pacing the supply of U.S. workers with the desired
skills. This is particularly the case in the science and
technology fields, as evidenced by rising wages for
this group.” And the BLS projects strong growth
ahead for high-skilled jobs such as software devel-
opers and testers, health services managers, finan-
cial managers, and accountants and auditors.

High-skilled immigration is a source of economic
growth, innovation, job creation, and overall com-
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petitiveness for the United States.”* Immigrant work-
ers, who are both as likely as U.S. workers to have

an advanced degree and more likely to lack a high
school diploma, are well positioned to fill unmet de-
mand in jobs across the skills spectrum in the labor
market."

C. Implications for Immigration

The U.S. economy could adjust to having fewer
low-wage workers, even if the adjustment might be
uncomfortable. A lower supply of workers willing
to accept low-wage jobs would incentivize offshor-
ing of jobs that can be done overseas and greater
investments in automation for those roles that
cannot be done abroad, building on efforts already
underway to create fruit- and vegetable-picking
machines, self-serve checkout stations in stores and
restaurants, and cleaning machines. Short of such
adaptations, the costs of some services and goods
could simply rise, as nonessential services such as
restaurant meals become occasional luxuries rather
than regular habits.

However, the declining working-age population and
labor force will have a much broader and deeper
impact. The strain placed on government budgets
by the need to support an aging population without
a large working population to provide tax revenues
would likely come at the cost of slashed expendi-
tures on other social or economic priorities, such as
infrastructure or children’s health and education. An
aging, shrinking workforce could also slow or even

stall the overall growth of the economy, particularly
given that older workers tend to be less mobile and
less innovative.'> Along with addressing barriers

to employment faced by U.S. workers, who have
shown declining labor force participation rates,' a
sustained level of immigration is thus a smart policy
choice to mitigate the long- and short-term effects
of population aging.”

Immigration can also help address mismatches be-
tween the skills in demand by employers and the
skills of U.S.-born workers, at both the high- and
lower-skilled ends of the labor market, and particu-
larly in growing occupations in the health-care and
social service fields. In addition, immigration has the
bonus effect of helping with some of the other chal-
lenges facing the labor force—lower rates of mobili-
ty among U.S. workers, which has led to mismatches
between where jobs are and where workers live, and
declining innovation. Drawn to economic opportu-
nities, immigrants often move to the places where
their skills are most in demand. Immigrants also
start new businesses at higher rates than U.S.-born
workers, generating new jobs, and college-educated
immigrants tend to be more innovative, outpacing
their U.S.-born, college-educated peers in generat-
ing more new patents.'

D. Dysfunctions in the Current
Selection System

The outdated U.S. immigration system stands in the
way of employers’ ability to hire needed workers
through sensible, managed, legal pathways. The
annual employment-based green-card allocation
was set in 1990, at a time when the baby boom
generation was in its prime working years, and be-
fore the internet, new technology, and expanded
globalization reshaped the economy. The employ-
ment-based immigration stream is too small to
facilitate the immigration of needed workers; the
number of employment-based green cards available
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each year—just 140,000—is much smaller than the
roughly 500,000 new foreign-born workers the U.S.
economy absorbed each year prior to the pandem-
ic.” That is to say that most foreign-born workers
join the workforce through channels outside of the
employment-based green-card system, through
family-based immigration streams, temporary work
visas, humanitarian channels, or as unauthorized
immigrants. More than half of those 140,000 green
cards go to the spouses and minor children of for-
eign workers with employer sponsors, meaning that
sponsored workers account for less than 7 percent of
the roughly 1.1 million total green cards issued an-
nually. The great majority of these limited slots go to
college-educated workers, with just 10,000 reserved
for low-skilled positions.?® This highly restricted em-
ployment-based migration stream has led to three
types of dysfunction: backlogs, unauthorized immi-
gration, and the long-term use of so-called tempo-
rary visas.

Backlogs

Because visa categories and their allotted numbers
are misaligned with the realities of today’s supply
and demand, nearly 1 million people are in line for
an employment-based green card, and 3.8 million
people are waiting abroad for a family-based green
card with an approved initial petition.2' With the
share of green cards that can be given to immigrants
from any one country capped at 7 percent in the
family- and employment-based categories, backlogs
are much bigger for some countries than others—
with longest waits for would-be immigrants from
Mexico, the Philippines, India, and China.? For ex-
ample, if everyone with an approved petition in the
backlog for an employment-based green card as of
November 2020 stayed in that line until a green card
became available, Indian nationals would wait an
impossible 223 years for a second-preference cate-
gory (EB-2) green card, while workers from countries
other than India and China would face no wait at
all.?

Unauthorized Immigration

Lacking legal pathways, some migrants turn to il-
legal immigration to join family members or work

in the United States, often both. Strong demand

for Mexican workers to fill low-wage agricultural,
landscaping, and construction jobs, which had been
filled without numerical limits prior to 1965, persist-
ed even after annual immigration from Mexico was
strongly limited. What had been legal labor flows
morphed into illegal ones. At the height of illegal
immigration to the United States, between 1995 and
2000, more than 500,000 people joined the unau-
thorized immigrant population each year, mostly by
coming across the border illegally.** More recently,
those without a family member or employer able to
sponsor them, as well as those unwilling to wait in
sometimes decades-long backlogs, have come to
the country on a lawful temporary visa and then un-
lawfully overstayed it.>®

Expansive, Long-Term “Temporary”
Immigration

Employers looking to hire for jobs with lower-skill
requirements—for which few green cards are avail-
able—as well as those seeking to hire foreign work-
ers who face long green-card backlogs increasingly
rely on temporary visas to access the workers they
need. In fiscal year (FY) 2019, the State Department
issued 644,000 multiyear visas to temporary workers
and their spouses—nearly five times more than the
number of employment-based green cards available
each year.?s Nearly half of those visas went to H-1B
workers and their dependents, a growing number of
whom stay in the country past the normally allowed
six years while waiting in line for green cards. Lock-
ing workers into multiyear, “temporary” arrange-
ments, in which their right to stay in the country is
tied to their employer, creates conditions in which
workers are willing to accept wages and working
conditions they might not otherwise tolerate. This, in
turn, affects conditions for U.S. workers and creates
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incentives for employers to hire more-exploitable
temporary workers over U.S. workers.?

2 A Fresh Look at Policy
Challenges, Old and New

MPI is advancing a new framework for legal im-
migration, one that expands employment-based
admissions, bridges temporary and permanent
immigration streams, and introduces flexibility in im-
migration levels, while also advancing long-standing
American values of family unity, humanitarian pro-
tection, and diversity. The sections that follow sketch
out that vision.

A. Addressing the Unauthorized
Immigrant Population

Meaningful and responsible reform of the U.S. immi-
gration system must begin with addressing the chal-
lenge of the country’s existing unauthorized immi-
grant population. Not only does illegal immigration
present a moral dilemma, it has been the central
element of the immigration policy debate for more
than two decades. A large segment of the unautho-
rized population has developed deep roots in U.S.
communities. Sixty percent of unauthorized immi-
grants had lived in the United States for ten years or
more as of 2018, and many have U.S.-born children,
perform jobs essential to the country’s economic
productivity and lifestyles, pay taxes, and have built
stable communities.”® Imagining they should all
uproot themselves and return to their countries of
origin is simply unrealistic; it would cause massive
harm to U.S. families, destabilize communities, and
disrupt the economy. In acknowledging this central
reality, the responsible course of action is to provide
unauthorized immigrants an opportunity to regular-
ize their status. There is broad-based public support
for this idea.?

Legalization could be accomplished in incremental
steps and entail eligibility requirements such as a
minimum length of residence in the United States,
work history, payment of taxes and application fees,
and absence of serious criminal history. Alternative-
ly, discrete measures could legalize subsets of the
overall unauthorized population, such as DREAMers,
Temporary Protected Status (TPS) holders, essen-
tial workers, close family members of U.S. citizens

or permanent residents, or farmworkers. Such an
approach to legalization could adopt measures MPI
explored in a February 2021 report, which include a
new, one-time program or adjustments to existing
provisions.** Among these options are:

Eliminating the three- and ten-year bars
to re-entry for those who have spent six or
more months in the United States without
authorization

Moving forward the registry date, which
allows unauthorized immigrants in the
country as of a given date the opportunity to
apply for green cards

Grants of protection from deportation and
work authorization, short of a full path to
permanent residence and U.S. citizenship.

B.  Rethinking the Broader

System

This road map focuses primarily on a new vision for
an employment-based immigration system as the
most pressing need for change. But it also recog-
nizes needed updates to the other three main legal
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immigration streams—family-sponsored admissions,
the Diversity Visa program, and humanitarian pro-
grams.

A new policy vision must:

be driven by evidence, including current
assessments of the U.S. labor market, and
have built-in flexibility to accommodate
changes in the economy;

enhance America’s ability to compete for
sought-after global talent;

reflect the real-life preferences of migrants
today, including for circular migration;

reduce the chances of growth of a future
unauthorized immigrant population;

promote deeply held American values such as
family unity, diversity, and offering protection
to those in need; and

uphold the principles of transparency,
timeliness, and predictability.

3  The Elements of
a Restructured
Employment-Based
System

The first step in overhauling employment-based
immigration to better reflect economic and de-
mographic realities is to increase the number of
foreign-born workers admitted for employment pur-
poses. The second is to design a system that takes
into account the behavior of the principal stakehold-
ers in employment-based immigration—employers
and workers. These goals call for three streams of
employment-based admissions: (1) short-term or
seasonal work visas; (2) direct admission as perma-

nent residents; and (3) a newly conceived bridge
visa, which adapts a long-advanced MPIl idea for a
provisional visa.®!

A. Seasonal and Short-Term

Workers

This first stream would be limited to workers who
take up jobs that are short-term or seasonal in na-
ture. Examples of seasonal occupations include har-
vesting one crop, seasonal fishing, and working at a
summer or winter resort. Similarly, any job that by its
nature lasts less than a year would be classified as a
short-term job.

In such jobs, the workers would be sponsored by an
employer, but they would be guaranteed the same
worker protections as comparable U.S. workers, in-
cluding the ability to bring legal action against their
employers—a right most temporary workers do not
possess. In these jobs, the workers and their employ-
ers know when the job will end. The expectation is
that workers will return to their countries of origin
after the job is completed, with the possibility of re-
turning for another seasonal or short-term job in the
future. Because stays in the United States would be
very short—shorter than those usually experienced
by current H-2A (agricultural) or H-2B (nonagricul-
tural) temporary workers—family members would
not be allowed to join the worker on dependent vi-
sas during their stay in the United States.>? The num-
ber of workers in the seasonal/short-term category
would be relatively small because of the creation of
a new category of bridge visas described below.

B. Direct Admission as

Permanent Residents

The direct admission of immigrant workers as
permanent residents would be limited to those
recognized as the best and brightest in their fields.
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Eligibility criteria for direct admission would be close
in definition to the first-preference category in the
current employment-based system. People of ex-
traordinary ability as well as outstanding professors
and researchers would fit this definition. In addition,
professionals in strategically important fields or
critical industries could enter the country under this
category. Examples of occupations and industries of
strategic importance could include cyber security,
energy independence, and biomedical research.

Professionals in this category would either be
self-sponsored or sponsored by an employer for spe-
cific employment purposes. Their immediate fam-
ily members would be allowed to join them. They
would not be subject to labor certification or labor
market tests, nor would per-country numerical lim-
its apply to them. With countries around the world
competing to attract and retain talented profession-
als, the idea is to make the United States a destina-
tion of choice by facilitating their immigration and
integration in as seamless a manner as possible.

C. Bridge Visa

A new bridge visa, as conceived by MPI, would open
up employment-based immigration pathways for
needed workers across the skills spectrum, align
temporary and permanent immigration streams,
provide greater labor rights than those available to
current temporary workers, and provide options for
shorter-term and longer-term migration. This new
category would be the dominant stream of foreign
workers admitted to the United States for employ-
ment purposes. It would also more accurately reflect
how immigration and labor markets already oper-
ate, given that 80 percent of people who obtained
employment-based green cards in recent years did
so by adjusting from a temporary visa with which
they were already working in the United States.?
But it would allow this pathway for lower- and mid-
dle-skill jobs in addition to high-skilled ones (which
dominate current adjustments from temporary to

permanent visas), and would avoid the mismatches
in numbers and national origins that currently exist
between temporary and permanent immigration
streams.

This category, which will be the subject of forthcom-
ing work by MPI's Rethinking U.S. Immigration Policy
initiative, would have the following key features:

Employer sponsorship. Bridge visas would
not be limited to certain occupations or skill
levels, and thus would be the admissions
channel for all employment-based
immigrants not covered by the seasonal/
short-term category or eligible for direct
admission as permanent residents. To qualify,
the worker would need an employer sponsor,
and the employer would need to go through
a newly efficient and more meaningful labor
certification process.

Employer precertification. Employers could
be precertified to sponsor a worker on a
bridge visa. Precertified employers would
need to establish a history of compliance with
labor laws and immigration laws. And they
would need to demonstrate systematic efforts
to recruit U.S. workers and to upgrade the
skills of their existing workforce. Employers
who are not precertified would have to obtain
an individual labor certification, establishing
that the hiring of the sponsored foreign
worker will not lead to the displacement

of a U.S. worker or undermine wages or
working conditions. Foreign workers hired in
“shortage occupations” (discussed below in
Section 6) would be exempted from the labor
certification process.

Portability. Bridge visas would be portable,
meaning workers on a bridge visa would not
be tied to the single employer who initially
sponsors them. Workers who wish to move
to a new job within the same occupational
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category would be able to switch employers
freely.>* Employers seeking to hire a worker
who holds a bridge visa issued in a different
occupational category would need to
qualify through the labor certification
process. Spouses and minor children of
bridge visa holders could be admitted

as their dependents, but to obtain work
authorization, they would need their own
employer sponsor for a bridge visa.

Access to legal recourse. Workers on bridge
visas would have labor rights and protections
equal to those for U.S. workers. They would
have access to courts and the right to bring
private causes of action to redress violations
of their rights. Based on income eligibility,
they would also have access to representation
by the Legal Services Corporation (LSC), an
independent nonprofit created by Congress
in the 1970s. For low-income workers, the
legal aid LSC offers is especially critical for
meaningful access to courts. In turn, access
to the courts and adequate representation
would be important for the integrity of the
new visa regime, given the troubled history
of exploitation and retaliation in temporary
worker programs.

Duration and circularity. Workers on a
bridge visa would be admitted for a period of
three years. They could then apply for a three-
year extension. After renewing their initial
visa, workers could apply for permanent
residence at any time before their second
three-year period is up. Alternatively, they
could return to their countries of origin at any
time during the six years and be eligible for
another bridge visa at a future time. To adjust
to permanent resident status, workers would
have to demonstrate a history of steady
employment in the United States, as well as
current and continuing employment.

D. A Pilot Points System

To complement the bridge visa, seasonal/short-term
visa, and direct-to-permanent pathways, the United
States should also pilot a points-based immigration
system. This model, used by Canada, Australia, and
some other countries, has won adherents in the
United States. However, successful points-based sys-
tems have typically operated within parliamentary
systems, where it is possible for the government

to readily and regularly tweak points allocations

and thresholds to achieve the desired immigration
levels and profiles. It is less clear how a points sys-
tem would operate within the U.S. context, where
the legislative branch may not be controlled by

the same political party as the executive, and any
needed changes to the points system would likely
be held up by lengthy and contentious debates in
Congress.®

Such a system could allocate points based on, for
example, human-capital characteristics, sponsorship
by an employer or a state or local government, or

a credible plan for employment-creating entrepre-
neurship. This would allow simultaneous testing

of local immigrant sponsorship—an idea that has
gained traction in U.S. policy discussions but not yet
been tested—and testing of the idea of an entre-
preneur or start-up visa, to admit those who have
demonstrated they can launch a new business and
create U.S. jobs.?® Rather than simply adopting such
models wholesale, their feasibility should be test-
ed for the distinct realities of the U.S. labor market,
business practices, and political traditions.
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Legislation establishing such a pilot should allocate
funding for the collection and analysis of administra-
tive and survey data to allow for the assessment of
the program’s efficacy and to compare the outcomes
of immigrants selected in a points system to those of
workers selected through direct employer sponsor-
ship and the bridge visa.

4  Reforms to Other Legal
Immigration Streams

Along with employment-based immigration, fami-
ly-based immigration is the other main legal path-
way, followed by humanitarian admissions and the
Diversity Visa program. As with employment-based
immigration, these streams could be updated to
better serve national interests.

A. Family-Based Immigration

Family-sponsored immigration must remain a major
priority of the U.S. selection system. It supports the
stability of communities and families, and advances
the deeply rooted American value of family unity.
Families also provide a reliable safety net when a
new immigrant arrives and is adjusting to life in the
United States. Beyond social and emotional support,
families also typically provide important linkages to
employment opportunities that help newcomers in-
tegrate into the labor market.

However, the current system through which U.S. cit-
izens and permanent residents can sponsor family

members for immigration has developed dysfunc-
tions of its own. Though there is currently no wait
for lawful permanent residents to sponsor spouses
or children for immigration, in past years the wait
stretched as long as three years.?” The selection sys-
tem should be changed so that spouses and minor
children of permanent residents are treated the
same as the immediate relatives of U.S. citizens, with
no annual quotas. At the same time, some other
family-based categories have such long backlogs
that the promise of immigration has become sym-
bolic. For example, U.S. citizens wishing to sponsor
adult, married children from the Philippines face

a wait of up to 67 years, while those siblings from
Mexico face an impossible wait of up to 157 years.®
These categories deserve a fresh look.** Some family
members aspiring to immigrate through the current
family-sponsored categories may find it faster to

do so through the expanded employment-based
streams this road map proposes.

B.  Refugee Resettlement and the
Asylum System

The third stream of legal immigration, humanitarian
admissions, suffered four years of antagonism under
the Trump administration. The United States had
traditionally been the world leader in permanently
resettling internationally recognized refugees, but
it ceded that position to Canada in 2018,% as the
Trump administration cut the annual refugee re-
settlement ceiling to ever lower numbers—45,000
for FY 2018 continuing to just 15,000 for FY 2021,
compared to a ceiling of 70,000 or more in most
fiscal years since the resettlement program was
formally created in 1980.*" Reduced refugee arrivals
have choked off funding to the broad network of
nongovernmental organizations that assist refugees
upon their arrival in the United States. The Biden
administration pledged to increase the refugee ad-
missions ceiling for FY 2021,%> and to raise it further
to 125,000 for FY 2022.% Scaling up to this level will

MIGRATION POLICY INSTITUTE | 10



RETHINKING THE U.S. LEGAL IMMIGRATION SYSTEM: A POLICY ROAD MAP

require rebuilding the U.S. refugee vetting and reset-
tlement systems.

Likewise, the U.S. asylum system—a key pathway
for migrants who arrive in the United States seeking
protection—is sorely in need of repair and reform.
Efforts to do so must ensure that asylum claims can
be heard and adjudicated in a timely manner and
with due process, while upholding U.S. obligations
under international humanitarian agreements. Effi-
cient adjudication is imperative, given that the U.S.
immigration court system faces a backlog of more
than 600,000 asylum cases.** MPI experts have in
previous work proposed revamping the U.S. asylum
system to allow U.S. Citizenship and Immigration
Services (USCIS) asylum officers to fully adjudicate
asylum claims originating at the border, rather than
referring them to immigration courts after the initial
credible-fear screening; such a move would capital-
ize on the investments of time and expertise already
made by asylum officers in these cases, enable asy-
lum seekers with meritorious claims to more quick-
ly receive protection, and help reduce the courts’
backlog.* It would also be important to guarantee
the right to counsel to the most vulnerable asylum
seekers.*

C. The Diversity Visa Program

Up to 55,000 green cards are granted annually to
immigrants from countries where relatively few im-
migrants to the United States originated in recent
years (fewer than 50,000 in the prior five years).*
This Diversity Visa program plays several important
roles in the U.S. immigration system. While originally
designed to facilitate immigration from Ireland, it
has allowed a pathway to the United States for mi-
grants from some African countries (such as Egypt,

Ethiopia, Cameroon, and the Democratic Republic of
Congo) and from a diverse array of countries in other
regions, ranging from Turkey to Ukraine to Nepal,
with large numbers coming from countries facing
upheaval and conflict.*®

It is the only pathway that allows enterprising and
ambitious people from around the world to make
their way to the United States without having a
family member or employer already in the country
to sponsor them.* Through opening immigration

to individuals from more countries, it plays a diplo-
matic role in spreading information about and hope-
fully positive experiences with the United States to
countries that do not already have strong U.S. con-
nections. And, though applicants are not required to
have more than a high school diploma or equivalent,
or two years of mid-level work experience, Diversity
Visa recipients are, overall, a highly educated group,
with an estimated 50 percent holding a bachelor’s
or higher degree.* Therefore, the Diversity Visa pro-
gram should be preserved in its current form.

5 Key Considerations for
Building a Modernized
Visa System

Fully modernizing the legal immigration system
would require introducing several other chang-

es. Careful thought should be given to how many
green cards are allocated to each of the remaining
visa categories within both the family- and employ-
ment-based systems, as well as to the 7 percent cap
imposed on immigration from each country.

High demand from a small number of countries—
namely Mexico, India, China, and the Philippines—is
responsible for most of the backlog in the immigra-
tion system. Given the varied size of the populations
of countries around the world, and the varying
strength of ties to the United States through proxim-
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ity, past migration, trade, wars, and other factors, ap-
plying the same low per-country cap to all countries
puts the immigration system at odds with on-the-
ground realities. Congress has been debating vari-
ous proposals that would eliminate per-country caps
on employment-based green cards and raise them
to 15 percent for family-based green cards. Biden
has endorsed a similar idea in his proposed bill.*'

On the employment side, eliminating per-country
caps would lead to much higher levels of immigra-
tion from India and China, which together make up
94 percent of the employment-based green-card
backlog,*? particularly as backlogs first clear. Rather
than eliminating per-country caps, Congress could
consider keeping per-country caps but setting them
higher, at perhaps 25 percent initially, to preserve
more national-origin diversity in the immigration
system, with the possibility for further adjustments
over time, as will be described in the next section.

Another big challenge for any effort to revise how
green cards are allocated is that of how to deal with
the millions of people who are waiting in line for
numerically limited green cards to become avail-
able. Honoring the promises made to them could
delay the implementation of a new system by years
or even decades, while simply telling them to apply
again through a new system would raise concerns
about fairness. Providing new, expanded pathways,
as described above, could allow some people in the
backlog to immigrate sooner, partially resolving this
issue.

A third area worthy of thoughtful review is the al-
phabet soup that is the nonimmigrant visa system.
This currently ranges from A visas for ambassadors
and diplomats to the V visa that allows family mem-
bers to wait inside rather than outside the United
States if they have been waiting since 2000 for a
family-based green card. Re-examining the need, in
current times, for each type of visa should be a pri-
ority, with the aim of greater coherence in the visa
system.

Finally, an effective legal immigration system,

once better aligned with national interests and
how migration works on the ground, must also be
accompanied by effective enforcement. Worksite
enforcement, to ensure that U.S. employers do not
hire workers who lack work authorization, can help,
along with enhanced enforcement against labor
violations, to turn off the “jobs magnet” for illegal
immigration and establish level a playing field—im-
provements that would help deter both illegal bor-
der crossings and visa overstays.

6 Bringing Flexibility
into the Number of
Immigrants Admitted
Annually

Caps on the number of people admitted to the Unit-
ed States for employment-based immigration are
statutorily fixed. Political paralysis on immigration
has prevented Congress from enacting even the
most common-sense changes in immigration policy
for decades, including adjustments in the number
of immigrants admitted every year. This inability to
accommodate and adjust to the real needs of the
labor market illustrates an overarching failing in

the present system. After all, the Federal Reserve
adjusts interest rates for the United States regularly
in response to various and changing economic and
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fiscal conditions. There is no counterpart for similarly
adjusting employment-stream immigration levels to
meet changing labor needs.

As part of transforming the U.S. legal immigration
system, a mechanism should be created to build
such flexibility into immigration levels—an inde-
pendent, expert body within government. This

idea builds on earlier MPI proposals for a “Standing
Commission on Labor Markets, Economic Competi-
tiveness, and Migration”** and will be the subject of
a forthcoming MPI publication. This new, high-level
independent body would be established by Con-
gress. In its structure, it could be patterned after the
Census Bureau or the BLS, and it would be staffed
by professionals with expertise in analyzing demo-
graphic, labor market, economic, and immigration
trends. It would have the authority to request ad-
ditional evidence from government immigration
agencies, and the ability to fund surveys necessary
for conducting its work. Its conclusions would all be
data driven and evidence based.

During the independent body’s two-year start-up
period, the level of employment-based immigration
would be fixed at about 450,000 per year, which is
close to the number of foreign-born workers being
absorbed by the U.S. economy each year.>* This num-
ber would include the 140,000 green cards allocated
to the employment-based categories under the
current law, plus some slots transferred from fami-
ly-based categories.

After the initial two years, the independent body
would recommend to the president and Congress
the number of immigrants to be admitted per year
through the bridge visa category, the seasonal/
short-term temporary visa category, and the pilot
points system for the following two years. The rec-
ommendation would be based on expert analysis
of the labor market, including consideration of the
demand for jobs in specific sectors of the economy,
the availability of U.S. workers, and their levels of
training and experience. It would also examine the
broader economic picture at both national and re-
gional levels. Finally, it would analyze the number
and characteristics of immigrants admitted in the
family and humanitarian categories, since these
newcomers also play important roles in the U.S. la-
bor market.

Similar recommendations on numerical levels for
employment-based immigration would then be
made every two years. The overall recommendation
made by the independent body would be presented
both to the president and Congress. Unless Congress
enacts legislation not to accept the recommenda-
tion, the body’s recommended immigration levels
would take force.

Over time, as the body deepens its expertise and
research acumen and builds confidence in its rec-
ommendations, it might also provide advice on
other matters. These could include adjustments to
the per-country caps applied to family- and em-
ployment-based immigration streams, to address
big backlogs for a particular national-origin group,
or to facilitate more diverse admissions if a small
number of countries are dominating immigration
streams. The body could also be tasked with desig-
nating “shortage occupations,” for which hiring could
be done without a labor certification process (see
Section 3.C.). Building on the experience of other
countries that have delegated immigration deci-
sion-making to an independent body, the scope of
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the independent body’s work and recommendations
could broaden over time.>

7  Conclusion

The United States faces a number of urgent immi-
gration policy-making needs. In the early days of
the Biden administration, public attention has been
drawn to the challenges presented by migrant ar-
rivals at the U.S. southern border. And Congress is
focused on considering options for legalizing some
of the country’s 11 million unauthorized immigrants.
As urgent as these issues are, the aging of the labor
force and the country’s ongoing demand for workers
with skills outside those held by U.S. workers make
reforming the legal immigration system an equally
pressing issue.

Current immigration policies are mismatched with
market forces and demographic realities. These
mismatches have led to serious dysfunctions in the
immigration system—from illegal migration to un-
tenable backlogs and an overreliance on temporary
visas for long-term employment situations. Sustain-

ing the growth of the U.S. labor force and avoiding
the accumulation of new unauthorized immigrant
populations will require deep reforms to the U.S.
immigration system, beyond those contemplated
by the Biden administration’s legislative proposal.
Building legal pathways for needed workers across
the skills spectrum, aligning temporary and perma-
nent pathways, and building flexibility into immigra-
tion levels and categories—as outlined in this road-
map—can bring the legal immigration system into
line with economic and demographic imperatives.
At the same time, recommitting to family, diversity,
and humanitarian pathways can help ensure that
immigration policies remain aligned with the coun-
try’s values.

Harnessing the benefits of immigration has long
been a source of strength for the United States.
Redesigning immigration pathways to match with
today’s realities—and building flexibility so that the
system can evolve to match tomorrow’s as well—
would allow the United States to better reap the
advantages of immigration for its economy and so-
ciety.
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The top countries of origin for Diversity Visa immigrants in FY 2019 were Egypt, Nepal, the Democratic Republic of Congo, Russia,
Albania, Ukraine, Ethiopia, Cameroon, Turkey, and Algeria. See DHS, “Table 10. Persons Obtaining Lawful Permanent Resident
Status by Broad Class of Admission and Region and Country of Birth: Fiscal Year 2019,"in Yearbook of Immigration Statistics 2019
(Washington, DC: DHS 2020).

However, Diversity Visa applicants who cannot demonstrate sufficient assets on their own may need an affidavit of support from a
friend or relative in the United States.

The government does not publish much information on the characteristics of Diversity Visa recipients, but MPI analysis of the
characteristics of immigrants from top Diversity Visa-sending countries found that 50 percent had a bachelor’s degree or higher, a
number in line with the findings of a 2003 New Immigrant Survey. See Julia Gelatt, “The Diversity Visa Program Holds Lessons for
Future Legal Immigration Reform,” MPl commentary, February 2018.

The U.S. Citizenship Act of 2021 would eliminate per-country caps for employment-based immigration and raise them to 20 percent
for family-based immigration. See U.S. Citizenship Act of 2021.

MPI analysis of data on primary employment-based applicants in line for green cards as of November 2020 and data on the
average number of spouses and dependent children sponsored by employment-based immigrants. See USCIS, “Forms I-140,
I-360, 1-526, Approved Employment Based Petitions Awaiting Visa Availability by Preference Category and Country of Birth, as of
November 16, 2020;” DHS, “Table 7. Persons Obtaining Lawful Permanent Resident Status by Type and Detailed Class of Admission:
Fiscal Year 2019."

This builds on MPI's longstanding proposal for a Standing Commission on Immigration and Labor Markets. See Meissner, Meyers,
Papademetriou, and Fix, Immigration and America’s Future; Demetrios G. Papademetriou, Doris Meissner, Marc R. Rosenblum,

and Madeleine Sumption, Harnessing the Advantages of Immigration for a 21st-Century Economy: A Standing Commission on Labor
Markets, Economic Competitiveness, and Migration (Washington, DC: MPI, 2009).

MPI calculations of employed, civilian, foreign-born workers ages 16 and older in 2014 and 2019, calculated using data from the
U.S. Census Bureau’s ACS, pooled for the period 2014-19. Accessed from Ruggles, Flood, Foster, Goeken, Pacas, Schouweiler, and
Sobek, IPUMS USA: Version 11.0 [dataset].

The United Kingdom’s Migration Advisory Council (MAC) is a standing, independent organization that advises the government

on migration issues. As the MAC has built up its reputation, the UK government has increasingly requested analysis and
recommendations from the body. See UK government, “Migration Advisory Committee: About Us,” accessed April 20, 2021.
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