I

NSTITUTE

=i 771p

MIGRATION POLICY

SUMMARY

Recently, debate has resurfaced over
ending the grant of birthright citizenship
to the US-born children of unauthorized
immigrants. Much of this debate has
turned on the meaning and intent of the
14th Amendment’s citizenship clause and,
in particular, whether US-born children

of unauthorized immigrants are “subject
to the jurisdiction” of the United States.
Ending birthright citizenship for the
children of unauthorized immigrants,
which has been discussed in some circles
as a means to reduce illegal immigration,
would in fact significantly increase the size
of the unauthorized immigrant population
in the United States. Using standard
demographic techniques, the analysis
presented here reveals that if the 2009
Birthright Citizenship Act were adopted,
the population of unauthorized immigrants
would rise from 11 million today to 16
million in 2050. The share of all US children
in 2050 who would be unauthorized would
double, from 2 percent to 4 percent, under
the proposed law. Alternative scenarios
that would limit citizenship beyond the
proposed Birthright Citizenship Act

would generate even higher unauthorized
immigrant population estimates.

Repeal of birthright citizenship would set in
motion the creation of a self-perpetuating
class of unauthorized immigrants who
would be excluded from social membership
for generations. According to this analysis,
in 2050 there would be 4.7 million
unauthorized immigrants who had been
born in the United States, 1 million of whom
would have two US-born parents. Again,
alternate scenarios explored here generate
higher estimates.
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. Introduction

The 14th Amendment to the US Constitution provides
that “[a]ll persons born or naturalized in the United
States and subject to the jurisdiction thereof, are
citizens of the United States and of the State wherein
they reside.” This language restored citizenship by birth
(jus soli) under US law and reversed the 1857 Dred
Scott decision by the US Supreme Court, which held
that persons of African descent could never become US
citizens. In 1898, the Supreme Court in United States

v. Wong Kim Ark affirmed that the 14th Amendment
applied to children born in the United States of non-
citizen parents.

Recently, debate has resurfaced over ending the grant
of birthright citizenship to the children of unauthor-
ized immigrants. Much of this debate has turned on the
meaning and intent of the 14th Amendment’s citizenship
clause and, in particular whether US-born children of
unauthorized immigrants are “subject to the jurisdic-
tion” of the United States. Ending birthright citizen-
ship for the children of unauthorized immigrants via
constitutional amendment would require approval by
two-thirds of Congress and ratification by three-fourths
of the state legislatures — a high hurdle. Though many
believe repeal of birthright citizenship for the children
of unauthorized immigrants would require a change

to the Constitution, some argue that Congress could
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act legislatively without need for a
constitutional amendment. Legislation
introduced last year in the House of
Representatives, the 2009 Birthright
Citizenship Act, would deny citizenship
to US-born children when both parents
are unauthorized.

The elimination of birthright citizenship
for the children of unauthorized immi-
grants has been proposed as a way to
reduce illegal immigration to the United
States. Its proponents argue that un-
authorized persons illegally migrate to
the United States in order to give birth
to children who can sponsor them for
admission.! These proposals, then, raise
the question: what would happen to the
US unauthorized population if birthright
citizenship were repealed? This Insight
offers an answer by positing four
possible scenarios involving the end of
birthright citizenship in the future to
US-born children of unauthorized
immigrants.

We conclude that if birthright citizen-
ship were no longer granted to US-born
children of unauthorized immigrants,
the unauthorized population likely
would increase dramatically. An estimat-
ed 11 million unauthorized immigrants
currently live in the United States;?
many giving birth to US-born children.3
And these children grow up to have
children of their own. Under a consti-
tutional repeal of the birthright citizen-
ship language of the 14th Amendment

or the proposed Birthright Citizenship
Act of 2009, these US-born descendents
of unauthorized immigrants would

be denied legal status in the United
States, even though in all likelihood they

would be thoroughly American in other
respects. Their descendents, the third
generation and higher, might have no
claim to citizenship in the countries of
their immigrant ancestors because they
and their parents were not born in those
countries. In short, the repeal of the 14th
Amendment or enactment of the Birth-
right Citizenship Act would lead to the
establishment of a permanent class of
unauthorized persons.

How large would this unauthorized
population be?

To answer this question, we projected
the size of the unauthorized popula-
tion from 2010 to 2050, using standard
demographic techniques and readily
available data about immigrants. We
describe the data and methods in great-
er detail in the Methodology section. To
measure the impact of birthright citizen-
ship, we made four different estimates.
Each used identical methods, data, and
assumptions, but differed in one respect:
the rules for determining citizenship. We
simulated the effects of four rules:

1) Birthright Citizenship: Grants
citizenship to all US-born
children

2) “Mother and Father” rule:
Denies legal status to children
only if both parents are
unauthorized

3) “Mother” rule: Denies legal
status to any child whose
mother is unauthorized

4) “Mother or Father” rule:
Denies legal status to any child
whose mother or father is



unauthorized, even if one parent
is a US citizen.

The first rule, birthright citizenship,
embodies current law as codified in the
14th Amendment. The latter three repre-
sent possible alternatives.> The most
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recent legislative proposal to repeal
birthright citizenship, the 2009 Birthright
Citizenship Act, embraces the “Mother
and Father” rule, denying legal status to
US-born children when both parents are
unauthorized.

Figure 1. Projected Number of Unauthorized Persons Living in the United States if Birthright

Citizenship Were Repealed, 2010-2050
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Source: Van Hook calculations, using Department of Homeland Security (DHS) estimates of the
number of unauthorized foreign born and National Center of Health Statistics (NCHS) estimates of
mortality and fertility; see Methodology for more detail.

.  How Would Repeal
Affect the Size of the
Unauthorized Population?

According to our projections, if the
US-born children of unauthorized immi-
grants were denied legal status, the
unauthorized population would grow
much larger under all three scenarios
that contemplate changes to the law (see
Figure 1).

Under current birthright citizenship

law, the unauthorized population would
remain constant at around 11 million. This
number is not strictly a prediction of the
future because it depends on a number of
assumptions and doesn’t consider factors
such as changing economic trends and
enforcement policies. But we can compare
it with the other projections, which differ
in their assumptions only with respect

to the citizenship rule, to assess whether
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alternative citizenship rules would lead
to larger or smaller unauthorized
populations.

The “Mother or Father” rule would
generate the largest unauthorized popu-
lation: 24 million by 2050, nearly 2.5
times larger than if birthright citizen-
ship were retained. This is the harshest
rule because it would deny citizenship
to everyone with at least one unauthor-
ized parent, even children with a citizen
parent.

The “Mother” rule would lead to a
slightly lower estimate: 19 million by
2050. This is 72 percent higher than the
number under current law.

Finally, the “Mother and Father” rule
(denying legal status only if both parents
are unauthorized) would generate the

smallest unauthorized population of the
three alternatives: 16 million. Neverthe-
less, even this more restrained alterna-
tive would produce an unauthorized
population that is 44 percent larger than
would occur under current law.

The Share of Unauthorized Children
Would Rise

Repeal’s impact (assuming the law
would be applied only prospectively)
would initially be felt exclusively by
children. We compared the projected
number of unauthorized children ages
0-17 with the total number of children
projected by the US Census Bureau.6 As
shown in Figure 2, if birthright citizen-
ship were repealed, a much larger share
of US children would be unauthorized in
the coming decades.

Figure 2. Projected Percentage of Children Who Would Be Unauthorized if Birthright

Citizenship Were Repealed, 2010-2050
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Source: Van Hook calculations, using DHS estimates of the number of unauthorized foreign
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Under current law, the share of unau-

thorized children would decline from 2.1
percent in 2010 to less than 1 percent by
2050, largely because growth in the child
population would be fueled by the births
of Hispanic US-citizen children. However,
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the unauthorized share of the total child
population would double to 4 percent
under the most restrained “Mother and
Father” rule. Under the strictest “Mother
or Father” rule, the percentage would
increase to 11.4 percent.

Figure 3. Projected Percentage of Unauthorized Hispanics if Birthright Citizenship Were

Repealed, 2010-2050
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Hispanics.

lll. Prospects for Hispanic
Incorporation

The Hispanic population is projected

to make up more than one-quarter of

the US population by 2050.7 Currently,
about three out of four unauthorized
immigrants are Hispanic,8 so Hispanics
would be disproportionately affected by a
change in the citizenship law.

According to our projections (see Figure
3), the number of unauthorized Hispanics

would remain about the same, increasing
slightly from 8.0 to 8.1 million, but the
share of Hispanics who would be unau-
thorized would decline from about 17
percent to 7 percent over the next four
decades under current law (“Birthright
citizenship”). This decline is largely due
to the fact that Hispanics (particularly
Mexicans) have the highest fertility rates
of any major racial-ethnic group,? and
their future growth will be driven by the
births of citizen children in the United
States. But if birthright citizenship were
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repealed, the number of unauthorized
Hispanics would increase, and the share
of unauthorized Hispanics would fall
much less rapidly. If the more restrained
“Mother and Father” rule were followed,
the number would increase from 8.0 to
11.6 million, and the percentage would

decline to about 10.5 percent (3.5 points
higher than under current law). And if
the strict “Mother or Father” rule were
followed, the number would increase
from 8.0 to 18.2 million, and the share
would remain at about the same level as
it is today (16.5 percent).

Figure 4. Projected Unauthorized Population by Generational Status if Birthright

Citizenship Were Repealed, 2050
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IV.  Perpetuating
Disadvantage across
Generations

The repeal of birthright citizenship would
clearly affect immigrants and their chil-
dren. What is less commonly understood
is that the effects of repeal would be
suffered by future US-born generations
— the descendents of today’s immigrants
— many of whom would have little to no
connection with their ancestors’

country of birth. We projected the
number of unauthorized persons by
generational status, comparing the
foreign born with the second genera-
tion (US-born children of the foreign
born) and the third-or-higher generation
(US-born children of US-born parents).

As shown in Figure 4, under current law,
the entire unauthorized population in
2050 would be foreign born. However, if
the harshest “Mother or Father” rule were
followed, 26 percent, or about 6.3 million



people, would be in the third-or-higher
generation. Under the more moderate
“Mother” rule, the share in the third-or-
higher generation would be 15 percent
(2.8 million). Finally, if the “Mother and
Father” rule were followed, the share
would still be 7 percent (1.0 million).

V. Differing Assumptions

[t is important to understand that our
projections rest on the assumption that
unauthorized immigrants will continue
to behave as they do now: they and their
descendents will continue to have chil-
dren and die at the same rates as they do
today. In addition, we assumed that the
foreign-born unauthorized population
will remain the same size as it is today —
about 10.8 million.10 That is, deaths and
out-migration of unauthorized immi-
grants are balanced by new immigrant
arrivals. By making this assumption, we
ensure that the projected changes in the
unauthorized population are entirely
attributable to simulated changes in the
citizenship rules rather than growth or
decline in immigration.

But how would our estimates change if we
made different assumptions?

Death rates tend to change slowly, but
fertility rates are more unpredictable.
One possibility is that unauthorized
immigrants would have fewer children
if birthright citizenship were repealed.
Our projections assume that unauthor-
ized women will continue to have about
3.1 births in their lifetimes (the same

as Mexican women living in the United
States). But what if this number declined
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to the level of non-Hispanic white women
(1.9 births per woman)? We find that this
would reduce the projected size of the
unauthorized population, but not by as
much as one might think. For example,
such a change would reduce the number
only by about 13 percent in the “Mother
and Father” rule scenario.

Another possibility is that a repeal

of the 14th Amendment in combina-

tion with increased border, worksite,
prison screening, and other immigra-
tion enforcement programs would
effectively deter illegal migration. To
account for this possible scenario, we
examined the likely outcome if all new
illegal immigration stopped as of 2010.
This development would have a greater
impact than any changes in fertility. For
example, under the “Mother and Father”
rule simulation, the projected number of
unauthorized immigrants in 2050 would
drop by 78 percent, from 15.5 million to
3.3 million. Nevertheless, most of this
decline occurs among the foreign born.
The projected number of unauthor-

ized US-born persons would drop by 66
percent and the number in the third-or-
higher generation would drop by only
37 percent. Thus, a decline — or even a
complete halt — in new illegal immigra-
tion would not avert the establishment
of a permanent unauthorized population
living in the United States that would
result from the repeal of birthright
citizenship.
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VI. Conclusions

The standard demographic projections
presented here bring home several
important facts that have been largely
absent from emotional debates over the
repeal of birthright citizenship for the
children of unauthorized
immigrants. One is that
rather than shrink the

size of the unauthorized
population in the United
States, repeal would likely
expand it — and expand

it substantially. A second
worrying finding is that
repeal would set in motion
a sizeable, self-perpetuating class of
unauthorized immigrants for genera-
tions. This perpetuation of hereditary
disadvantage based on the legal status of
one’s ancestors would be unprecedented
in US immigration law.

Methodology

We used the cohort-component method
to project the size and demographic
characteristics of the unauthor-

ized population. This methodology is
described in a number of sources.1!
According to Preston, Heuveline, and
Guillot,12 the cohort-component method
“is now nearly the only method used for
population projections, representing a
rare consensus for the social sciences.”
The cohort-component method starts
with a “baseline” population as it is
currently observed, broken down into
age and sex groupings. It applies a set of
fertility, mortality, and migration rates to

Rather than
shrink the size of
the unauthorized
population in the

United States, repeal
would likely expand it.

this baseline population to calculate the
expected number of births, deaths, and
migrations occurring each year
separately for each age and sex
grouping. The population is projected
forward five years by adding the
expected number of births and new
immigrants, subtracting the expected
number of deaths and
out-migrants, and aging
the surviving population
by five years. The result-
ing projected popula-
tion then serves as the
baseline population for
the subsequent five-
year projection period.
To project the population forward from
2010 to 2050 (40 years), we repeat this
procedure a total of eight times.

Like all population projections, our
projections rest on a number of assump-
tions. These are described below.

Baseline Population: We assume
that there were 10.8 million

unauthorized immigrants living

in the United States in 2010. This
assumption is based on estimates
produced by the Department of
Homeland Security of the unau-
thorized foreign-born population
in January 2009, the most recent
year available.13 We also assumed
that the age-sex distribution of the
2010 population was identical to
the age-sex distribution in January
2009.

Fertility: We assumed that unau-
thorized mothers have the same
age-specific fertility rates as
Mexican Americans.'4 In some



analyses, we used an alterna-

tive assumption, namely that the
unauthorized population’s fertil-
ity rates would decline to the
level of non-Hispanic whites.15
We assumed this decline would
occur across generations, with the
foreign-born having the fertility
level of Mexican Americans, the
third-or-higher generation having
the fertility rates of non-Hispanic
whites, and the second genera-
tion having fertility rates that fall
between the two.

Mortality: We assumed that the
unauthorized population has the
same sex- and age-specific mortal-
ity rates as the general US popula-
tion in 2009.16 Qur projections are
relatively insensitive to assump-
tions about mortality.

Net Migration: We assumed
that the foreign-born unauthor-
ized population does not grow
beyond its current level of 10.8
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million (estimated as of 2009).
This means that new immigration
offsets any declines in the popula-
tion due to foreign-born deaths
and emigration. Foreign-born
emigration rates were obtained
from the estimates for Mexi-

cans produced by Van Hook and
Zhang.!7 In addition, we assumed
that US-born children of
immigrants emigrate at half the
rate as unauthorized immigrants,
and that the US-born children of
US-born parents do not emigrate
at all.

Marriage Patterns: We assumed
that unauthorized immigrant

parents tend to marry other unau-
thorized persons (or at least, have
children with them), but the rate
declines across generations: 75
percent among the foreign born,
50 percent among the second
generation, and 25 percent among
the third-or-higher generation.
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